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B. STATUTORY SICK PAY
1. THE STATUTORY SICK PAY SCHEME

1.1. THE LEGISLATIVE FRAMEWORK AND ADMINISTRATION
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Statutory Sick Pay (“SSP”) was introduced in 1982 by legislation which has now been
largely incorporated into the Social Security Contributions and Benefits Act 1992 (“the
1992 Act”). That Act is principally an enabling statute giving power to the Government to
implement the Scheme by way of regulations.

The principal regulations governing the Statutory Sick Pay Scheme are the Statutory
Sick Pay (General) Regulations 1982 (“The 1982 Regulations”).

The scheme is administered by the DSS but payment is made by employers. Most
employees are entitled to claim Statutory Sick Pay for the first 28 weeks of sickness
after which time they are transferred to Invalidity Benefit or State Sickness Benefit
(SSB) which may be available earlier if the employee is not able to claim SSP.
Company sick pay schemes run by employers will typically be more generous than the
statutory scheme and will probably be a top up of the difference between SSP or SSB
and their normal wages for a specified period. However, such schemes will rarely be
extended to temporary workers.

1.2. WHO IS COVERED BY THE STATUTORY SICK PAY SCHEME?

Statutory sick pay is payable to all employees, and temporary workers paid PAYE even
though they may be engaged on contracts for services. For ease, any reference in this
section to employers and employees shall also include employment businesses and
agency workers.

An employer is liable to make a payment to an employee who has a day’s incapacity for
work in relation to his/her contract provided all other considerations of the scheme are
satisfied.

Under the 1992 Act an “employee” is defined as: -
“a person who is

a) gainfully employed in Great Britain either under a contract of service or in an
office including elective office (with emolument chargeable to income tax under
Schedule E); and

b) over the age of 16;

but subject to Regulations which may provide for cases where any such person is
not to be treated as an employee for the purposes of this part of this act and for
cases where any person who would not otherwise be an employee for those
purposes is to be treated as an employee for those purposes.”

The definition of “employee” in the Act is extended by the 1982 Regulations to
categories of workers who are to be treated as employees for the purposes of the
Statutory Sick Pay Scheme and who are described as “employed earners” by the Social
Security (Categorisation of Earners) Regulations 1974. The 1974 Regulations state that
an “employed earner” is one who is in -
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“employment... in which the person employed renders, or is under an obligation to
render, a personal service and is subject to supervision, direction or control... as to
the manner of the rendering of such service and where the person employed is
supplied by or through some third person... and

a) where earnings for such service are paid by or through, or on the basis of
accounts submitted by, that third person or in accordance with arrangements
made with that third person; or

b) where payments, other than to the person employed, are made by way of fees,
commission or other payments of like nature which relate to the continued
employment in that employment of the person employed.”

The description of an “employed earner” quoted above from the 1974 Regulations
includes a temporary worker who is engaged by an employment business under a
contract for services and someone who is supplied by an employment agency to a
client.

Therefore, temporary workers are deemed to be “employed earners” and consequently
are to be treated as “employees” for the purposes of the Statutory Sick Pay Scheme.

To summarise, a person will be eligible for SSP if they are either:
e An employee with a contract of service; or

e To be treated as an employee if they are an employed earner who renders a
personal service and is subject to supervision, direction or control and who is paid
by a third party or where fees are charged by a third party for the continued
employment of the person employed i.e. an agency worker.

[N.B. For ease, where reference is made to “employees” in the following notes on
SSP, the meaning shall include temporary workers on contracts for services except
where stated otherwise.]
1.3. WHO IS LIABLE TO PAY?
Employment businesses, as well as other entities who employ staff, fall within the

definition of “employer” under the 1992 Act if they are liable to pay Secondary Class 1
Contributions in relation to any earnings of their “employees” under a contract.

1.4. THE QUALIFYING CONDITIONS FOR ENTITLEMENT

There are three qualifying conditions for entitlement to SSP. Entitlement can only arise
if all these conditions are satisfied.
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Period of Incapacity for Work (“PIW”)

An employer is liable to pay SSP provided the “employee” is off sick on a day on
which they would normally work as part of a “period of incapacity for work”(PIW)
which is four or more consecutive days in length and can include Saturdays and
Sundays.

If an “employee” has more than one period of sickness, each of which lasts for
four or more calendar days in a row, and those two periods of incapacity for work
are separated by periods of no more than eight weeks, i.e. 56 days, they will be
treated as one single PIW. The effect of this is that if Statutory Sick Pay is
payable in respect of the first PIW, it will automatically be payable for the second
PIW. A series of periods of incapacity for work will therefore be linked if the
breaks in between are no more than eight weeks in duration. The maximum
entitlement is still 28 weeks. However, if there is a break of more than eight
weeks between periods of incapacity for work, the maximum liability of 28 weeks
will begin again. For example, Worker X is absent for 2 weeks but returns to
work for 12 weeks and is then absent again for a further period of 28 weeks. In
that case, the employer’s liability for that worker will be 30 weeks.

Period of Entitlement

Any day of incapacity for work must fall within a period of entitlement. This
begins with the commencement of a PIW, i.e. the first day of sickness, and ends
when the employer’s liability towards that “employee” ceases, when the first of
the following occur: -

a) termination of that PIW, i.e. the employee is no longer ill;

b) the day on which the employee reaches his maximum entitlement to
statutory sick pay (a total of 28 weeks);

c) the day on which the “employee’s” contract with the employer concerned
expires or is brought to an end (see below paragraph 1.7, “Limitation of
Liability for SSP”);

d) In the case of an “employee” who is or has been pregnant the day
immediately preceding the maternity pay or maternity allowance period.

Quialifying Days

The third condition for SSP eligibility is that the day of incapacity for work is a
“qualifying day”. A qualifying day is a day of the week when the employee is
required by his contract with that employer to be available for work or a day or
days which is/are chosen to reflect the terms of that contract. Where qualifying
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days are determined by agreement between an employee and his employer,
there shall be at least one qualifying day in each week (beginning with a
Sunday). So a contract should specify which day or days of the week are to be

qualifying days.

Where the contract does not specify a qualifying day or the days on which the
employee must be available for work, Regulation 5 of the 1982 Regulations
provides that the qualifying days will be either; -

a) The day or days on which an “employee” is or was required to work for that
employer;

or

b) If the employer and “employee” agree that there are no specific days on
which an employee is required to work, the qualifying day will be the
Wednesday in any week;

c) |If the employer and “employee” cannot reach agreement about the days on
which an employee is or is not required to work, the qualifying days will be
days that none of the employees are or were required to work, e.g.
Saturdays and Sundays.

On the basis that temporary workers are generally free to work when they wish
and cannot be “required” to work on any particular day of the week, we advise
that it is open to an employment business to argue that the qualifying day will be
the Wednesday in each week worked in accordance with paragraph (b) above.
This would have the effect of reducing liability to those cases where a worker is
absent due to sickness for a period of at least four weeks (see paragraph 1.5.1
below Waiting Days).

However this argument should be used with caution and only in relation to the
truly casual worker who works intermittently in no set pattern.

1.5. LIMITATIONS ON ENTITLEMENT

1.5.0. Break in employment

Being on a zero hour contract this means that the contract only exists
when the work is provided.

This means a full calendar week without work is required to bring about
a break in employment. If this occurs directly before a period of
sickness then no SSP will be due.

1.5.1. Waiting Days
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SSP is not payable for the first three qualifying days in any period of entitlement.
These are called “waiting days”. Therefore, if an employee agrees with his
employer that he is required to work Monday to Friday and he falls sick so that
he is unable to work on Tuesday, he will only be able to claim SSP if he remains
off work through sickness Tuesday to Friday inclusive.

If an employment business can argue that the only qualifying day is Wednesday,

there will be no SSP due until the worker has been away sick for four
consecutive Wednesdays.

Maximum Entitlement

The maximum entitlement to SSP is equal to 28 times the appropriate weekly
rate.

1.6. THE WEEKLY RATE FOR SSP

This rate is subject to change in each tax year and information as to the current rate is
available from the Contributions Agency.

1.7. WHEN DOES THE LIABILITY TO PAY SSP END?

1.7.0.

By Termination of the Contract

Whilst liability for SSP will end when the contract is terminated (see paragraph
1.4.2 (c) above), there is an important point to note about termination.

The 1982 regulations provide that “an employer shall continue to be liable to pay
SSP where a period of entitlement is current on the day on which the contract is
brought to an end if the contract is terminated by the employer solely or mainly
for the purpose of avoiding liability for SSP.”

In other words, the Regulations prevent an employer from ending a contract
solely or mainly to avoid SSP.

In such circumstances, the liability will continue until the period of entitlement
comes to an end (i.e. one of the other events listed in paragraph 1.4.2 (a), (b)
and (d) above arises,) or, if earlier, until the date on which the contract would
have expired, for example, the end of a fixed term contract or the end of an
assignment.

It is questionable whether an employment business can validly terminate a
temporary worker's contract by giving notice to a worker who is unable to work
through sickness, which has the effect of limiting their liability for SSP, without
the termination being construed as solely or mainly for the purposes of avoiding
SSP.
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Any notice to terminate should be motivated by reasons other than the intention
to avoid liability for SSP. The most obvious reason will be that the work is no
longer available because the absent worker has been replaced in an assignment
or the assignment has come to an end. If ill health is the reason for termination,
an employment business must have received medical evidence sufficient to
enable them to enquire into the nature of the illness, the likelihood of it recurring
and the length of likely absence, and there must be a requirement to find a
replacement to carry out the work of the temporary worker who is absent.

REC recommends that notice to terminate be given at the earliest
opportunity provided the work is no longer available or some enquiry is
made of the medical condition of the temporary worker and the decision is
taken in the light of that information. Notice should be communicated by
telephone, where possible, and confirmed in writing, and the reasons for
termination should be stated.

[Note: Whilst temporary workers do not necessarily have a right to claim Unfair
Dismissal, they do have the right to bring a claim under the Disability
Discrimination Act 1995 and members should take this into consideration in
relation to a dismissal for il health by reason of a “mental or physical impairment
which has a substantial and long-term adverse effect on a person’s ability to
carry out normal day to day activities”, i.e. disability as defined by the Act.]

By Specifying Qualifying Days

Employers may agree with employees which days will be qualifying days for
eligibility for SSP (see paragraph 1.4 above). There must be at least one
qualifying day in each week and if certain days are agreed, then the “employee”
must be incapable of work on those days before eligibility arises. Alternatively,
the qualifying day will be the Wednesday in any week [see above paragraph
1.4.3].

1.8. EXCLUSIONS FROM ENTITLEMENT TO STATUTORY SICK PAY

Entitlement will NOT arise in the following circumstances:

a) the “employee” is over pensionable age, i.e. over 65;

b) normal weekly earnings of the “employee” are less than the lower earnings limit for
NI contributions which is subject to change in each tax year. If there are no normal
weekly earnings, then an average must be calculated from gross earnings that
attract National Insurance contributions before any deductions. The period of
calculation is eight weeks ending with the last payday before the period of incapacity
for work began;

c) during a period of 57 days ending immediately before the relevant date, the
“employee” had at least one day on which he/she was entitled to invalidity pension,
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sickness benefit or maternity allowance. The receipt of benefits during any absence
will normally be notified to you on a form that the “employee” will be given by the
DSS;

d) the “employee” has done no work for his employer under his contract (e.g. a
temporary worker has not started an assignment with an employment business);

e) the “employee” is away from work because of participation in a trade dispute;

f) the “employee” is, or has been, pregnant and the relevant date for ascertaining
liability for SSP falls during maternity leave;

g) the “employee” is in police custody or is in prison on the first day of their incapacity
for work;

h) the “employee” is outside the EU area at any time on the first day of the period of
incapacity for work.

The 1992 Act lays down certain circumstances in which the exclusions cannot apply and
reference should be made to Schedule 11 of the Act if there is any question as to
whether someone is excluded from liability.

If an “employee” is not entitled to Statutory Sick Pay by law, a Form SSP 1 should be
completed which will enable the “employee” to claim Social Security Benefit. The form
must be given or sent to the “employee” no later than seven days after they have
notified the employer of sickness. Any doctor’s notes and other documentation relating
to the period of incapacity for work should be returned to the employee with the SSP 1.

NOTIFICATION OF SICKNESS ABSENCE

Notification of absence through sickness is not a requirement for SSP purposes as it is
not evidence of incapacity. However many employers have rules about notifying
absence and the Regulations state that you cannot insist that your employees tell you:

In person

Earlier than the first qualifying day in a period of sickness
By a specific time on the first qualifying day

More frequently than once a week

On a special form

On a medical certificate.

If you insist that notification is made in writing this must be treated as having been made
on the day it was posted. If it is not possible to tell the date it was posted then one must
assume it was posted two days earlier or three days if received on a Monday or a
Tuesday. Allowances must be made for public holidays and any known local variations
in postal arrangements.
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If you make no rules about notification the Regulations state that the employees must
tell you of any date they are unfit for work no later than seven calendar days after that
day.

If notification is made later than the rules specified, or later than the seventh calendar
day and an employer considers there was no good cause for the delay in notification,
they can withhold Statutory Sick Pay.

1.10. EVIDENCE OF INCAPACITY FOR WORK

In addition to notifying the employer of their absence, employees must provide
reasonable evidence of incapacity.

Incapacity for work is defined as being “incapable by reason of some specific disease or
bodily or mental disablement, of doing work which he can reasonably be expected to do
under the contract”.

Employers have a duty to make “employees” aware of what is required of them although
the method of notification is limited by the Regulations. During the first seven days of a
spell of sickness, an employer cannot insist upon a doctor's statement. Form SC2 is
available for employees to certify themselves as sick for SSP purposes for the first
seven days of illness. This is available from Inland Revenue Employer's Tax Enquiry
Centres. Thereafter, the employer can require evidence in the form of a doctor's
statement or sick note. A doctor's statement is strong evidence of incapacity and
should usually be accepted as conclusive unless there is evidence to the contrary.

If there are reasons to doubt a person’s incapacity, advice is available from the Benefits
Agency medical advisers and employers should contact their local office.

1.11. PAYMENT OF STATUTORY SICK PAY

An employer is required to pay SSP on the usual payday, i.e. the first day on which the
employee would have been remunerated for his work on the relevant day.

Statutory Sick Pay is only paid for qualifying days. The dalily rate is the weekly rate
divided by the number of qualifying days in the week for which you are paying SSP. If
there is only one qualifying day a week, the entire weekly rate is payable for absence
on that day. For SSP purposes, weeks begin on a Sunday.

SSP is treated like pay and so deductions for PAYE, Income Tax and National
Insurance Contributions must be made before payment.

An employer can treat any payment which counts as earnings for National Insurance
Contribution purposes, e.g. wages or Occupational Sick Pay Scheme payments, as
payments towards SSP for the same day, or vice versa.

1.12. RECOVERY OF SSP
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Since 6 April 1995, there has been in place the Percentage Threshold Scheme that is
designed to help employers who have a high proportion of their workforce sick at any
one time.

To work out if an employer qualifies in any tax month for reimbursement, one must
multiply by a set percentage your total employers’ and employees’ gross Class 1
National Insurance contribution Liability for that tax month.

If the total SSP payments in that month exceed that multiplied amount, one can
recover the difference by deductions from payments and contributions for the
tax month in which the Statutory Sick Pay was paid, or later.

1.13. DISPUTED CASES AND APPEALS

If an employer decides not to pay SSP for a qualifying day, for whatever reason, they
should explain their decision to the “employee”.

If they do not agree, they have the right to ask for a written statement indicating which,
if any, days are regarded as days for which SSP is payable and how much SSP is
payable for each of those days. Alternatively, the employer must state why they do not
consider themselves liable to pay SSP.

Such a statement must be supplied within seven days of the employee’s request. They
can then ask the Adjudication Officer for a formal decision. The Adjudication Officer in
the local Benefits Agency will consider the case and their decisions are independent
and given strictly in accordance with the law. Employers will have an opportunity to
provide written observations to the Adjudication Officer together with supporting
evidence.

If the decision is that the employer is liable for SSP, the decision will give a time limit in
which to pay. Both the employer and the employee will have the right of appeal to the
Social Security Appeal Tribunal. At that stage there is a right to appear in person or be
represented at a hearing before the Tribunal.

In some cases, there is a further right of appeal to the Social Security Commissioner
whose decision is final, save that you can appeal on a point of law with leave to the
Court of Appeal.

1.14. RECORDS

Employers are required by law to keep: -

a) records of periods of incapacity for work, i.e. days of sickness lasting at least four
consecutive calendar days.

b) records of days for which SSP was not paid, together with reasons for non-
payment.
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c) records of the qualifying days in each period of incapacity for work.

d) arecord of the taking into account of any leavers’ statements, together with copies
of such statements issued by them.

There is no formal means of recording this information, but it must be accessible for
National Insurance Inspectors on request. Such records must be kept for at least three
years after the end of the tax year to which they relate. Failure to do so constitutes an
offence that is punishable by a fine not exceeding £1,000. Continued failure after
conviction will result in further fines of up to £40 for each day of such failure.

Employers will also be required to record payments of Statutory Sick Pay on
Forms P11 and P14 supplied by the Inland Revenue.

1.15. FURTHER INFORMATION

This fact sheet is designed to give an overview of the Statutory Sick Pay Scheme and
for detailed information you should contact your local Contributions Agency and obtain
a copy of their Manual for Employers on Statutory Sick Pay CA30 together with any
supplements.

2. ACTION IN THE EVENT OF A TEMPORARY WORKER’S ABSENCE DUE TO ILLNESS

Those members who are notified of a worker's absence through illness during an
ongoing assignment should first consider whether the worker has met the qualifying
conditions to receive SSP:

1. They are genuinely absent due to illness

2. The period of illness they are claiming for falls during the course of an
assignment

3. They have been absent from work for 4 or more days when they would
normally be expected to work (see paragraph 1.4 above)

4. They are not excluded from claiming SSP (see paragraph 1.8 above)

5. They have notified you correctly of their absence (see paragraph 1.9
above)

Secondly you should contact the client to establish whether the client requires a
replacement or intends to wait for the absent worker to return.

If the worker is in an assignment for a fixed period of time e.g. one week,
your liability will end when the assignment was due to end.

If the worker is in an assignment which is simply ongoing and:

a) The client ends the assignment in the light of the worker's absence you
should take immediate steps to contact the absent worker, preferably in
writing, to inform them that their contract has terminated “because the work is
no longer available for them” and issue a P45.
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A copy of the letter notifying the worker of termination should be provided to
the DSS on receipt of any claim for SSP as proof of termination of the
contract and the end of the employment business’ liability for SSP payments.

b) However if the client requests a replacement worker the DSS take the view
that as it is an ongoing assignment, the temp would have continued in the
booking but for their illness. They do accept though that if the client does not
want the absent worker to return to the assignment that the agency has the
right to end the contract. Again a letter should be sent together with a P45.

If the client intends to wait for the worker’s return you will be liable for SSP
during their absence subject to any other event, which may bring liability to an
end (see paragraph 3.7 below).

3. SUMMARY: LIABILITY FOR PAYMENT OF SSP TO TEMPORARY WORKERS

(1)

(2)

Employment businesses are liable for SSP because as an “employer” they are liable
for Secondary Class 1 NI contributions;

A temporary worker is eligible to receive SSP because they are treated as an
“employee” under the relevant Regulations. The use of the word “employee” on the
SSP1 claim form does not exclude temporary workers BUT everyone who is eligible
must first fulfil the following criteria:

The worker must have a contract with the employment business to perform work
personally (i.e. a contract for services, or of service)

The worker must be currently working on an assignment when they fall sick (NB a
contract for services only exists for the duration of the assignment, so if an
assignment has ended before a worker falls sick or his illness arises between
assignments you will not be liable for SSP and should tick Box B on form SSP1)

If the assignment is brought to an end by issuing a P45 during the worker's absence
because the client ends it or requests a replacement and does not want the absent
worker to return you should tick Box C on the SSP1 form

The worker must earn more than the lower earnings limit for NI. (If not tick Box E on
form SSP1)

The worker must be sick for at least 4 or more calendar days in a row, including
weekends, and will be eligible for SSP if they are unable to work on at least 4
“qualifying days” which are only those days on which they are required to work or
which are stated in the contract to be qualifying days e.g. the Wednesday in every
week (see paragraph 1.4.3 above and see clause 6.2 in the REC Model terms of
engagement, Chapter 12A). SSP is only paid for qualifying days e.g. X falls sick on
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Sunday and is required to work Monday to Friday; X returns to work the following
Monday; he will receive SSP for the 4th and 5th qualifying days i.e. Thursday and
Friday

The worker must provide evidence of incapacity for work e.g. self-certification for 4th
to 7th days and a doctor’s certificate thereafter

The worker must be under 65 (if over 65 tick Box F on the SSP1 form)

The worker is not at the same time entitled to receive maternity allowance, invalidity
pension, or sickness benefit

The worker is not on maternity leave

The worker was in the EU on the first day of incapacity and was not in prison or
participating in a trade dispute

SSP is payable for qualifying days of incapacity until one of the following occurs:
the worker returns to work or is no longer incapable of work
the worker’s contract is terminated

(NB - The REC model terms of engagement do not provide for automatic termination
upon absence due to sickness during the course of an assignment. Clauses 9.3 to
9.5 and the notes to those clauses explain that the contract should only be terminated
where there are good commercial reasons to do so. This will only be the case if the
client ends the assignment or requests a replacement worker so that the work is no
longer available for the absent worker. Termination should be notified to the worker
by ‘phone and/or in writing at the earliest opportunity and takes effect once the worker
receives it. Temporary workers engaged on contracts for services are not entitled to a
period of notice before the termination takes effect, unlike employees, unless the
contract with the worker provides for one e.g. week/month. NB — the REC model
terms of engagement do not provide for notice to be given and do not recommend
that you insert a notice period.)

the worker has received the maximum payment of 28 weeks SSP

periods of incapacity for work which are linked together (i.e. which are not separated
by more than 8 weeks) have lasted more than 3 years.
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