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DEPRIVATION OF LIBERTY SAFEGUARDS

INTRODUCTION

The Deprivation of Liberty Safeguards (DOLS) were introduced in April 2009 and are
part of the Mental Capacity Act 2005 (MCA). These safeguards are an important way
of protecting the rights of vulnerable people.

Depriving a person of their freedom may breach a person’s human right to liberty
Article 5 (1) European Convention of Human Rights and Article 5(4), the right to have
the lawfulness of detention reviewed by a court. The safeguards protect people who
lack the ability to make certain decisions for themselves and ensure their freedom is
not inappropriately restricted.

Whilst every effort is be made to avoid depriving a person of their liberty, in certain
circumstances it can be a necessary requirement to enable provision of effective
care or treatment. A DOLS authorisation provides the legal framework and
protection, when a deprivation of liberty is considered to be unavoidable, by allowing
hospitals (and care homes) to accommodate a person in their best interests as
defined by the MCA. Care must always be taken to ensure that if deprivation of
liberty cannot be avoided, it should be for no longer than is necessary.

DOLS are underpinned by the five key principles of the Mental Capacity Act:

v A presumption of capacity - every adult has the right to make his or her
own decisions and must be assumed to have capacity to do so unless it
is proved otherwise;

v The right for individuals to be supported to make their own decisions -
people must be given all appropriate help before anyone concludes that
they cannot make their own decisions;

v That individuals must retain the right to make what might be seen as
eccentric or unwise decisions;

v Best interests – anything done for or on behalf of people without capacity
must be in their best interests; and

v Least restrictive intervention – anything done for or on behalf of people
without capacity should be the least restrictive of their basic rights and
freedoms.

In 2014 the Supreme Court reviewed the circumstances of three people (“P v
Cheshire West and Chester Council and another” and “P and Q v Surrey County
Council”). Previously the Courts had ruled all three people were not deprived of their
liberty, however the Supreme Court ruling overturned this, determining that all 3
were in fact deprived of their liberty.
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The Supreme Court ruling introduced the ‘Acid Test’ to determine whether or not
someone is being deprived of their liberty and applies when an individual lacks
capacity to make a decision about being accommodated in hospital:

· Is the person subject to continuous supervision and control?
The oversight must be continuous (though does not have to be ‘in line of sight’),
must amount to supervision, and have a clear element of control. In-patient hospital
care is usually considered to meet this element of the Acid Test.

AND

· Is the person free to leave?
The person may not be asking to go or showing by their actions that they want to
leave but the issue is about how staff would react if the person did try to leave or if
relatives/friends asked to remove them.

1. PURPOSE
The guidance within this policy is intended to ensure the Organisation discharges its
duty under the MCA and DOLS legislation and meets the requirements of its
registration with the CIW.

This policy outlines the legal framework around DOLS and gives guidance on the
local policies, practice and procedures that should be followed April staff when
working with individuals who may lack mental capacity or are(or may become)
deprived of their liberty.

All persons working in a professional or paid role with people who may lack mental
capacity have a legal duty to have regard to the Mental Capacity Act Code of
Practice and the DOLS Code of Practice. Staff should view this guidance as
supplementary to the Codes.

Home - Safeguarding Adults

2. SCOPE

All staff working within the Trust are likely to come into contact with vulnerable
people who may lack the mental capacity to consent to care or treatment where it
may be necessary to deprive that person of their liberty, in their best interests, in
order to protect them from harm.

This policy applies to persons aged 18 years and over only. In circumstances
where a person aged 17 years or under may be deprived of their liberty please
contact Child Safeguarding
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Assessing mental capacity and making decisions for those unable to do so for
themselves is an interdisciplinary and/or multidisciplinary issue. Therefore, this policy
applies to all permanent staff, social care professionals and managers.

Whilst the policy outlines how the Organisation will manage deprivations of liberty it
does not replace the personal responsibilities of staff with regard to issues of
professional accountability for governance.

‘In the event of an infection outbreak, flu pandemic or major incident, the
Organisation recognises that it may not be possible to adhere to all aspects
of this document. In such circumstances, staff should take advice from their
manager and all possible action must be taken to maintain ongoing client
and staff safety’

3. DEFINITIONS

DOLS - Deprivation of Liberty Safeguard: a legal authorisation that allows a
managing authority (hospital or care home) to deprive someone who lacks mental
capacity of their liberty.

Mental capacity: Mental capacity is the ability of an individual to make decisions
about specific aspects of their life.

Mental Incapacity: an inability to make a specific decision at a particular time due to
“an impairment or disturbance in the functioning of their mind or brain”.

A person may be assessed as lacking capacity if they have any impairment of the
brain or mind, and are unable to do one or more of the following :

· Understand information given to them
· Retain that information long enough to be able to make a decision
· Weigh up the information available to make a decision
· Communicate their decision


